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“New” CFPB

e Mulvaney Reorganization: Office of Fair Lending and Equal
Opportunity moved from the Supervision, Enforcement, and Fair Lending
Division to the Director’s Office of Equal Opportunity and Fairness

— Impact? More efficient? Or stifling fair-lending enforcement?

 Mulvaney E-Mail to Staff: No more pushing the envelope

 Mulvaney Congressional Testimony: No longer go beyond statutory
mandate

e CFPB will be looking to state attorneys general for “much more
leadership” in enforcement
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HUD

e Seeking public comment on 2013 Fair Housing
Act/Disparate Impact Regulation

e Secretary Carson — HUD’s mission statement to remove
“build inclusive and sustainable communities free from

discrimination”?

* Anecdotal evidence of placing holds on fair housing
investigations

MAYER*BROWN



Filling the “Gap”?

e State Regulators

— Attorney General from at least four states (DE, IA, PA, WA) and
DC have reportedly begun fair lending probes

— Bandwidth?

* Consumer Advocacy Groups: Redlining Persists

— Reveal/Center for Investigative Reporting: Redlining/denial
disparities persist in 61 metro areas (although methodology
criticized)

— National Community Reinvestment Coalition: Past redlining
results in continued segregation and economic inequality

* Class Action Litigation
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HMDA

 Upcoming rulemaking to reconsider:
— Institutional Coverage

— Transactional Coverage
e HELOC Thresholds

— “Discretionary” Data
— Proposal expected early 2019

e Recognize good faith:
— Dec. 2017: CFPB does not intend to require data resubmission unless
material errors, or to assess penalties for errors in (any) data collected

in 2018.
— Supervisory exams will be diagnostic, recognize good faith efforts to

comply.

e Economic Growth, Regulatory Relief, and Consumer Protection
Act (S.2155, Crapo Bill):

— Scales back institutional coverage for the new data (only those with

500+ originations/year in each of two preceding years)
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Community Reinvestment Act

* N/A to Credit Unions

— GAO: Recommendations to incentivize services and lending in
low/mod communities included extending the CRA framework
to credit unions

— Treasury: No

* May in any event get scaled back
— Trump Administration (Otting/OCC): Simplify, eliminate
“assessment areas” by more broadly defining customer base
(including on-line footprint)
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Sky Not Falling? Shoe Not Dropping?

e Fair Servicing?
* Municipality Lawsuits?

e ADA Lawsuits?
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On the Horizon . ..

e Commercial Purpose Loans

— HMDA: Must report data on dwelling-secured commercial
purpose transactions for purpose of home purchase, home
improvement, refinancing

* Includes “fix & flip,” etc.

— ECOA: Prohibits discrimination

 Product Innovation/Expanding Access to Credit

— Doled out evenly?
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On the Horizon . ..

e Alternative/Big Data

— Not just rental or utility payments

e Educational history, property/asset ownership, professional licensing,
evictions, recreational licenses, address instability, social media presence,
shopping patterns, fitness trackers, time of application, type of browser!

— Reach members with limited or no credit history
— More predictive

— Target marketing efforts

— Fair lending risk? It can work either way!

— Regulator Task Forces: evaluating “fintech” impact on banking
system, including economic inclusion and consumer protection
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On the Horizon . ..

e Limited English Proficiency
— Fannie/Freddie redesigned URLA with borrower language

preference question:

e Optional: Choose among 6 languages, or “Other,” or “Do not wish to
respond.

e “Your loan transaction is likely to be conducted in English.”

e “Please be aware that communications may NOT be available in your
preferred language.”

e “Your answer does not mean the Lender or Other Loan Participants agree
to communicate or provide documents in your preferred language.”

— May be used starting July 2019; must be used (for GSE loans)
starting Feb. 2020.

— Also translated URLA: Spanish, with additional languages
completed during the next two years
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Controlling the Risks

* Review Policies and Procedures

e Review marketing, advertising, underwriting overlays,
manual underwriting, pricing discretion, new product
development

e Conduct periodic fair lending risk assessments (updated
to reflect new products, services, operations)

* Monitoring and testing
* Training

* Retain records of all these efforts!
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