VIEWPOINT:
MORTGAGE SERVICING

One Size Does
Not Fit All
The CFPB’s Servicing Rules
Have Had a Rippling Effect
By J. David Motley
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n January 2014, the Consumer
Financial Protection Bureau (CFPB)
implemented its Dodd-Frank mandate
to regulate mortgage servicing by enacting
comprehensive rules that cover all parts of the
mortgage servicing process and contained strong protections
for struggling homeowners at risk of foreclosure.
These rules built off the standards developed in the national
mortgage servicing settlement to address perceived gaps in
how servicers worked with borrowers in default following
the financial crisis. Applied to all servicers, the CFPB rule
represented a seismic regulatory shift and established, for the
first time, uniform national standards to provide all mortgage
borrowers with defined processes and clear avenues for redress.
Four years after the CFPB enacted
comprehensive national mortgage
servicing standards, it is clear that
the rules have made a significant,
positive impact in the lives of homeowners and have contributed to
more formalized and available loss
mitigation options. The rules have
improved transparency and accountability in the loss mitigation process
and in other areas of servicing, such
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as force-placed insurance.
BREADTH OF CFPB RULES
While much of the focus of the conversation is on the rule’s requirements
for default servicing, it is important to
understand the breadth of the changes
wrought by the rule.
In addition to specific default servicing requirements, the rules also
impacted common industry practices

for performing servicing such as periodic statement requirements, notices
of error and information requests,
ARM reset and force-placed insurance notices. It also created stricter
supervision over all servicers with a
stronger focus on general servicing
policies and procedures.
While the rule has had some benefits, they have come at a very significant cost. The cumbersome milestone
specific approach to loss mitigation,
coupled with increasing procedural
requirements in judicial foreclosure
states, has lengthened foreclosure
timelines. While this arguably helps
some individual homeowners, this
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not be particularly burdensome, the layering of new regulations and associated comThe one-size-fits- pliance and implementation
all regulatory costs can completely overscheme favors whelm small financial service
providers. This is a particular
large banks
and nonbanks challenge for local commufocused solely nity banks and credit unions
where mortgage is one imon mortgage
portant line of business, but
that have more not the primary focus.
resources for
Today, there are roughly
compliance
1,500 fewer community firequirements. nancial institutions than there
were in 2009. Smaller instituRULES BRING
tions are disappearing at an
HIGHER COSTS
alarming rate, many forced to
The numbers are clear. The
merge with larger banks, and
implementation outlays and ongoing
the number of credit unions continue
costs of compliance with the rules
to decline.
have contributed significantly to the
At our company, the cost of overrising costs of servicing, especially for
head
expense that includes expandservicing defaulted loans. The followed Compliance, Legal and Internal
ing chart from the Mortgage Bankers
Audit reviews (“checkers checking
Association’s 2017 Servicing Operathe checkers”) has grown from $3.83
tions Study and Forum (SOSF) illusmillion in 2010 to well over $10 miltrates the dramatic increase in serviclion in 2018. Our compliance expense
ing costs per loan:
alone contributes more than
SERVICING COSTS PER LOAN
$800 per closed
loan (38 bps)
to the cost of
production.
Servicing costs
have also risen
over this same
time.
Ad d i t i o n a l
resources, including internal Qualify Assurance teams,
were added to
the operation
• While the smallest servicers are exto ensure compliance with the everempt from some requirements, the
increasing numbers of regulations.
regulations do not otherwise acIn our operation alone, since 2012
count for size or structure of serwe have added nearly $23 per loan in
vicing organizations. The one-sizeregulatory costs.
fits-all regulatory scheme favors
large banks and nonbanks focused
IMPROVING THE RULES
solely on mortgage that have more
The willingness and ability to do the
resources for compliance requirejob well should determine servicing
ments.
industry participation, not the capac• While any one single regulation may
ity to bear the burden of regulation.
benefit is conferred at the
detriment of communities dealing with vacant or
abandoned pre-foreclosure
properties.
Finally, the enormous
cost of implementation and
ongoing compliance have
resulted in market contraction, putting pressure
on community banks and
credit unions and contributing to restrictions on access to credit.
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The CFPB is currently assessing its
2013 final RESPA servicing rule and
can use this as an opportunity to look
at the true impact of the rule on community banks and credit unions.
It is also a chance
to create true unified national servicing standards
In our
by clarifying that
operation
the CFPB’s RESPA
alone,
since
servicing
rules
2012 we
constitute
preemption of ad- have added
ditive state laws.
nearly $23
This is appropriate
per loan in
given the breadth
regulatory
of the coverage
costs.
of the rules, their
possibility
for
amendment with
nationwide effect
when necessary and the extensive effort undertaken by industry to come
into compliance. Permitting states to
layer on duplicative incremental requirements only increases cost and
complexity, with little added benefits
for borrowers.
There may be some hope on the horizon. The servicing rule “look back”
and Acting CFPB Director Mick Mulvaney’s “call for evidence” on the burden of the rule suggests that we are at
the beginning of a substantive conversation on the impact and effects of the
rule.
With the Trump administration’s
renewed focus on regulatory burden,
now is the time for consideration of
the ways that the rules can be simplified, modified or expanded to better
serve borrowers.
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